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A final key issue relating to state environmental responsibilities with AFOs relates to which
governmental body will do the enforcing.  The answer is that it is typically a mixture of the state's
Department of Natural Resources, Department of Agriculture, Attorney General, citizen-appointed
oversight commissions, and potential local authorities.58

The County Role in Protecting Environmental Quality and Public Health

States vary considerably in local home rule authority and the environmental authorities provided
local governments.  Consequently, some states have seen considerable action at the county level to
ensure that animal feeding operations do not result in environmental degradation or public health
problems while, in other states, counties have had little, if any, specific authority to take action in this
area.  Three states that have seen considerable county involvement in addressing environmental and
public health concerns with AFOs are Minnesota, Iowa and North Carolina.

Environmental Review Process

Minnesota has in place an environmental review requirement, as do numerous other states.  The
environmental review is a standardized process designed to disclose information about the potential
negative environmental effects of proposed developments and ways to avoid or minimize them before
the projects are permitted and built. The Minnesota process, however, differs from those in other states
in two significant ways. First, the process operates according to rules of the Minnesota Environmental
Quality Board but is carried out by a local government unit or a state agency.  This provides a
mechanism for direct county involvement in addressing environmental concerns with proposed
developments.  Second, the Environmental Quality Board has identified animal feedlots, based on
number of animal units and type of confinement, as activities coming under the environmental review
requirements.59  Consequently, counties in Minnesota have a mechanism in place that enables them to
consider the potential environmental problems associated with AFOs.  Over half of Minnesota's 81
counties have assumed responsibility for issuing feedlot permits to local farmers.60  The decision on
whether or not to require an environmental review assessment can be controversial as indicated by the
Rice County Board's 3-2 vote on the matter in July 1998.61

Board of Health Ordinance

Iowa, like Kansas, North Carolina and some other states, restricts the use of local zoning to
control large animal feeding operations.  In these states, state regulations impose provisions statewide. 
Some county officials in Iowa, however, felt that the state efforts were not adequate and that local
control was needed.  In 1996, Humbolt County became the first county in Iowa to take action to
control AFOs based, not on its zoning authority, but through adopting four health-based ordinances. 
One of these ordinances that dealt with air quality was overturned by an Iowa district court in 1997
because it was "preempted" by state law.  The three other ordinances require that owners of the
proposed feeding operations:



29

$ make their plans known by submitting a permit application to the county which, in turn
notifies landowners within one mile of the proposed operation and places the application
on file for public review (Humbolt County Ordinance 22);

$ provide financial assurance that they can cover any environmental cleanup that might be
necessary (Humbolt County Ordinance 23); and

$ protect ground water quality when manure is applied around drainage wells or sinkholes
(Humbolt County Ordinance 24).

Humbolt County's ordinance received considerable publicity and became a model for similar ordinances
in Kentucky and other states.62  In March 1998, the Iowa Supreme Court ruled, however, that the
ordinances were invalid because they are irreconcilable with state laws.  In the court's view, the
ordinances did not merely set more stringent standards than the state law in the regulation of animal
feeding operations but revised the state regulatory scheme.63  If courts would rule in the same way in
other states is speculative; it would depend on the nature of the state laws and how the ordinance was
written to take into account the nuances of those state laws.  During the 1998 Iowa legislative session,
legislation was passed that tightened language to prevent future county efforts in Iowa to use their
authority to protect public health and welfare as the foundation for an ordinance to restrict animal
feeding operations.64

North Carolina counties have taken a similar approach to addressing environmental and public
health concerns with animal feeding operations.  Like Iowa, North Carolina law restricted counties from
using zoning ordinances to address AFO concerns.  The most viable alternative available to counties to
address AFO concerns, therefore, was through the County Board of Health.  As long as the County
Board of Health believes that AFOs are a threat to public health, the board can regulate them without
approval from any other state or county officials.65 As in Iowa, this approach proved controversial in
North Carolina.  In Bladen County, for example, the County Commission decided not to regulate the
hog industry, the county's largest employer and taxpayer.  The Board of Health in Bladen County had
moved toward regulating AFOs but apparently backed off for three reasons:

$ the County Commission might not fund the department to enforce the proposed
ordinance;

$ the Board of Health was threatened with a lawsuit by a major hog-growing company if
they adopted the ordinance; and

$ state law had been enacted that addressed a number of the health-related concerns of
the board.66

A week after the Bladen County Board of Health voted to stop pursuing an ordinance to regulate hog
farms, a suit was filed in Robeson County, North Carolina, against the Robeson County health director
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and Board of Health claiming that the county's livestock ordinance was unconstitutional.  The suit
claimed that the Board of Health had no authority to abate or project a public health nuisance.67  The
focus of concern was the requirement that the hog operation be more than one half mile from the nearest
home.  The Board of Health amended the ordinance to allow an exemption to the half mile rule if the
health director, after a thorough investigation, determines that special conditions would eliminate or
reduce the effect on public health.68

General County Authority

Although in Minnesota, Iowa and North Carolina efforts have emerged  to address
environmental concerns specifically related to AFOs at the county level, still other alternatives might be
possible.  For example, under the general powers provided counties in Virginia is the clause that states:

Any county may adopt such measures as it deems expedient to secure and promote the
health, safety and general welfare of its inhabitants which are not inconsistent with the
general laws of the Commonwealth.  Such power shall include, but shall not be limited
to, the adoption of quarantine regulations affecting both persons and animals, the
adoption of necessary regulations to prevent the spread of contagious diseases among
persons or animals and the adoption of regulations for the prevention of the pollution of
water which is dangerous to the health or lives of persons residing in the county.69

Zoning ordinances are generally based on the local governments use of "police powers" or the
power to act to protect public health, safety and welfare.  Certainly it can be argued that protecting
environmental quality and public health from animal feeding operations is a legitimate use of the police
powers and, in turn, zoning authority.  The use of zoning ordinances will be discussed in more detail later
in this document.  Suffice it to say at this point that, under a county zoning ordinance, a conditional use
permit might be required for animal feeding operations which could stipulate certain requirements (i.e.,
ground water monitoring and control of contaminants).

The Mississippi Legislature has recently taken action that requires the state to defer to county
authority when it comes to regulating animal feeding operations.  Mississippi code directs anyone
involved in an activity that pollutes air or water to obtain a permit from the Mississippi Environmental
Quality Permit Board.  Although concentrated swine feeding operations are included under this section,
they can be exempted from the permit requirement.  Senate Bill 2895, enacted in 1998, amended the
code to prevent the Commission on Environmental Quality from adopting regulations exempting any
new concentrated swine feeding operations from regulation in a county that had adopted an ordinance
governing such operations by June 1, 1998.  This measure, however, has been appealed in federal
court.
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The County's Emerging Environmental Management Role

For the past three decades, much of the effort in environmental protection has been a top down,
regulatory approach where USEPA set the national standards and states developed plans to meet those
standards and were delegated authority to implement their plans.  Local governments were viewed
primarily as part of the regulated community.  As we move to address nonpoint sources of pollution,
both air and water, however, state and federal agencies must work more closely with local governments
as members of the environmental management team.  This is particularly true in protecting water
resources.  Since animal feeding operations can significantly affect water quality, local governments will
likely have an increasing role to play in addressing environmental concerns with them.
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V.   Siting of Animal Feeding Operations and Structures

If the pigs didn't stink, would there be all this opposition?

Robert Bryce
Texas Observer70

I know the smell of it has never killed anybody, but it certainly could kill business.

Susanne Pelt, Spokesperson for South of the Border,
South Carolina71

We have control of our schools, our police force, our hospitals, our electric cooperatives...I
 Don't know why we don't have a voice in the decision of whether

a factory farm can be put next to us.

Gary Klicker, Bloomfield (Iowa) farmer and member of
Concerned Citizens of Davis County72

Because Taylor County has no zoning laws, Georgia and federal regulators
are the only ones who will have to sign off on Superior Farm's proposal.

Jeffrey Ball
The Wall Street Journal73

Its come to the point where financial institutions cannot sit idly by as these
factories compromise property values and other established sectors of our

local economies.  Local control is vital for counties to
have the right to plan their own destinies.

John Neer
Missouri Savings and Loan Association74

We're going to do whatever is necessary to make sure we protect the county
and the residents from unwarranted problems.

Doug Anderson
Hinds County (Mississippi) Supervisor75
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One of the major issues associated with animal feeding operations relates to where they should
be located and who should make that determination.  Although siting-type decisions generally fall under
local land use authority, state and federal agencies have siting authority dealing, primarily, with
environmental protection matters relating to CAFOs.  In addition, some states have taken action to
place AFO siting authority at the state rather than the local government level, excluding counties from
using their land use control authority, principally zoning, for this purpose.

Other than for environmental protection purposes, avoidance of odor problems appears to be
the most important factor supporting siting restrictions for animal feeding operations.  Odors are a
troublesome issue because it is difficult to measure and regulate them, the overall health affects
associated with AFO odors is still under investigation, and determining if odors are "bad" is  fairly
subjective. Consequently, odor problems have generally been handled as a nuisance.  Nuisance law is,
therefore, important for two reasons.  First, it is the basis for settling disputes between neighbors. 
Second, it may be an important factor in a farmer's plans for expanding or modernizing his/her facilities. 
Most states have some type of nuisance-suit protection for farmers, most commonly included in "right-
to-farm" laws.  These may include a first-in-time rule or a limited period of time after which nuisance
suits are barred.  States also may include certain exceptions within their general protections, such as
water pollution, negligent operation, expansion, or for failing to follow applicable state and local laws.76 
One potential point of concern for farmers is that an existing animal feeding operation may be afforded
protection under right-to-farm laws but, if the operation is expanded in order to compete more
effectively with corporate farms, that protection may be forfeited.

There are a variety of ways to reduce odors from animal feeding operations through the use of
technologies and best management practices.  Effective measures include covering waste lagoons,
aerating lagoons, using wet scrubbers and biofilters, controlling dust, and planting or installing
windbreaks.77  Some of these measures are starting to be encouraged or required in order to control
odors but probably the most widely used measure is to separate animal feeding operations from
conflicting land uses.  Such siting restrictions enable odor creating compounds to dissipate in the air,
reducing the odors with distance.

Federal Siting Requirements

The federal government has a limited role in dealing with siting issues for AFOs.  The federal
concern relates principally to environmental impacts relating to the siting of AFOs in wetland, floodplain,
karst areas, or similar environmentally sensitive areas.4  In addition, under the Safe Drinking Water Act's
wellhead protection provisions, AFOs (as well as other sources of pollution) should be separated from
drinking water wells.

                                                
4 Karst areas are those areas underlain by dissolvable bedrock such as limestone or dolomite.
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State Siting Requirements

Central to the siting controversy associated with animal feeding operations is the division of
authority between states and their local governments.  Some states have exercised primary authority
dealing with AFO sitings while others have left it principally to local governments.

State and. Local Siting Authority

The determination of the division of siting authority between states and their local subdivisions
rests largely with home rule authority and the use of Dillon's rule by states.  Home rule authority is
defined as the power granted to local units of government to frame, adopt, and amend charters for their
government and to exercise powers of local self government, subject to the constitution and general
laws of the state.78  Home rule may be provided for in the state constitution or by enabling statutes. 
Considerable variation exists in the nature of home rule authority provided local governments.

To create a city or village, a charter is generally adopted.  More than 90 percent of the states
grant home rule to cities, particularly for determining their form of government through adopting a
charter.79  Home rule may be available to all cities and villages or only to those over a certain
population.

County governments exist in 48 states (Connecticut and Rhode Island abolished counties as
governmental units) but they may sometimes have limited functions.  Counties usually provide general
government services (i.e., courts, jails, law enforcement, land records, vital statistics, public health,
welfare, and roads).  Many counties also provide municipal-type services (i.e., hospitals, schools,
airports, streets and highways, parks, libraries, and environmental protection).   Most commonly,
counties do not have charters, but in a few states, Minnesota for example, some counties have home-
rule charters.80

Although home rule governments often enjoy greater powers than do non-home rule units of
government, most of them are potentially just as subject to state control over their activities.

In most home rule states, the legislature enjoys concurrent or superior power to the
local government in matters of local concern.  And the legislature is, of course, supreme
in those areas that the courts deem to be of state, rather than local, concern.  Normally,
general acts of the legislature take precedence over local ordinances or charter
provisions.  Under these circumstances, the question of whether home rule will work
and the extent to which it will work is a question not of law, but of public policy
determined by the legislature, at whose sufferance home rule actually exists.  Home rule
is hence more often an attitude toward local government than it is a legal injunction
against legislative action.81
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Table 1 shows the states that provide counties with home rule authority and those that do not. 
Home rule authority may also be limited to only certain types of governmental functions.

Table 1
1990 County Home Rule Authority by State

States Where Counties Had
Home Rule Authority in 1990

States Where Counties Did Not
Have Home Rule Authority in 1990

Alaska Missouri
Arizona Montana
Arkansas Nevada
California New Hampshire
Colorado New Jersey
Florida New Mexico
Georgia New York
Hawaii North Carolina
Idaho North Dakota
Illinois Ohio
Indiana Oregon
Iowa Pennsylvania
Kansas South Carolina
Kentucky South Dakota
Louisiana Tennessee
Maine Utah
Maryland Washington
Michigan Wisconsin
Minnesota

Alabama
Connecticut
Delaware
Massachusetts
Mississippi
Nebraska
Oklahoma
Rhode Island
Texas
Vermont
Virginia
Wyoming
West Virginia

Source: Melvin B. Hill, Jr.  State Laws Governing Local Government Structure and Administration,
M-186, U.S. Advisory Commission on Intergovernmental Relations, Washington, D.C., March 1993.

 Under Dillon's rule, local governments have only those powers expressly granted by,
reasonably implied in, or necessary to carry out, state law.  Dillon's rule calls for a narrow construction
of local powers and broad construction of state powers.  Local governments are merely a creature of
the state, whereas the state itself is a sovereign body.  Even in local governments with home rule,
supposedly broadening their powers to govern their own affairs, Dillon's rule applies.  Dillon's rule says,
in effect, "if in doubt, you do not have the power."82  Consequently, even states where counties have
home rule authority, such as Iowa and North Carolina, the state precluded counties from exercising
power to site animal feeding operations.  In other states, Indiana for example, counties and cities are
presumed to have home rule authority except in those areas where the state legislature has specifically
assumed jurisdiction.83
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State Role in Siting AFOs

AFO siting issues relate to the location of the operations within a jurisdiction as well as to set
back requirements (i.e., the distance that animal operations have to be from neighbors, property lines,
highways, wells, environmental features or other land use activities).  Structures that may need to be
kept separated from other activities or environmental features may include buildings, manure storage
structures (i.e., lagoons), or land application of manure.  Considerable variation exists across the
country relating to siting requirements.

In addition to separation distances for buildings, storage structures, and areas of land application
of manure, mechanisms employed by states to deal with odors include:

$ direct odor regulations;

$ cost share assistance for adoption of odor minimization methods; and

$ requiring plans for minimizing odors.84

State siting-related actions are presented in Appendix B of this document.

Although odor issues have historically come before county commissions in many states, the
recent efforts of states to address these issues may alter the county's role in this matter.  Consequently, it
is important for the county to determine what state actions have been taken relating to siting AFOs and
set back requirements before moving to address odor issues relating to animal feeding operations.

County Siting Requirements

  More so than cities and villages, counties exercise service delivery authority by administering
state services following state rules.  Yet, particularly in rural counties, service delivery may be secondary
to the role played by the county commission as a representative and responsive body to concerns of the
county residents.  It is this responsive nature of county commissions, rather than the powers vested in
the county, that has resulted, in many cases, in AFO issues being focused at the county level.  The basic
question is; "What authority do counties have to effectively address the concerns raised by their
residents about large animal feeding operations?"

State versus county control over siting animal feeding operations has been a subject of heated
debate in some states (i.e., Iowa, North Carolina, Kansas, Missouri and others).  Proponents of
statewide control, including the large, corporate animal production industry, argue that uniform statewide
measures are more effective than leaving the decisions to county officials.  Others argue that a statewide
approach is necessary because some counties would not take on such responsibilities or might be
influenced by hog producers or agricultural interests.85  Ron Aycock, Executive Director of the North
Carolina County Commissioners Association, stated that, although the association had not taken a
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position on the issue, "the general proposition is that counties ought to have the authority to regulate their
areas.  A county commission generally reflects the attitudes of the people that elect them and will
respond to them." 86  Most states have opted to leave control over the siting of AFOs to counties.

Some states that opted for state control are also rethinking their policies.  North Carolina, for
example, has been a hotbed of controversy relating to siting animal feeding operations.  Even though
North Carolina is a home rule state, the state has assumed authority over siting of CAFOs or intensive
livestock operations (ILOs), as they are known there.  In 1997, however, legislation was enacted that
stated the following.

A county may adopt zoning regulations governing swine farms served by animal waste
management systems having a design capacity of 600,000 pounds steady state live
weight (SSLW) or greater provided that the zoning regulations may not have the effect
of excluding swine farms served by an animal waste management system having a design
capacity of 600,000 pounds SSLW or greater from the entire zoning jurisdiction.87

This change enables counties in North Carolina to determine where in the county such animal feeding
operations can be located but they do not have the authority to exclude them entirely.

County authority to address AFO siting concerns varies from state to state, based on the
general authority provided counties by the state and by specific legislation that may have been enacted
by the state.  Generally, local authority relates to the following categories:

$ land use authority,

$ permit issuance authority, and

$ inspection and enforcement authority.88 

In addition, there is emerging a new role for counties in watershed management that utilizes land use
authority to protect water quality.5 

The foundation for local control over animal feeding operations rests in land use control
authority, particularly the authority to plan and zone.

                                                
5 For more information see: Watershed Management and Sustainable Development in Coastal Counties,

NACo, January 1996 and Leadership in Watershed Management: The Role of Counties, NACo, 1999.
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Land Use Authority

Authority to influence how land is used is generally supported by the police powers (i.e., the
power to act to protect public health, safety and welfare) delegated to local governments by states, and
the most common form it takes is through planning and zoning activities.   Many counties across the
country that have zoning authority, however, have not adopted zoning ordinances.  Most commonly,
counties choosing not to exercise their zoning authority are small, sparsely populated rural counties-the
ones most frequently sought out for siting animal feeding operations.  A common scenario in these
counties is that the residents reject zoning until a proposal is made for a major facility siting (i.e., landfill,
CAFO).  When the facility siting effort becomes known, residents may call on the county commission to
adopt zoning to stop it but, by then, it is normally too late.  Generally, a zoning ordinance cannot be
adopted to retroactively stop a facility from being sited.  Unfortunately, it may take a major siting
controversy to stimulate people to support the use of zoning to protect their property values,
environmental quality, and quality of life.

Moratorium

In cases where there are limited control measures in place to protect county interests, the county
commission may need time to get its land use planning and zoning or regulatory program in order.  The
mechanism to gain time is to impose a moratorium on facility siting until the commission adopts
necessary policies. For example, the Craven County (North Carolina) Board of Commissioners enacted
an ordinance in1997 that placed a one year moratorium on the siting of "intensive livestock operations."
 The Board based its moratorium on the need to protect public health, safety and welfare of the citizens
of Craven County.89  The ordinance enumerated the reasons why it was necessary for a moratorium to
be established and defined the terms used in the ordinance.  It allowed for an exemption for those
facilities under construction at the time the ordinance was adopted.  It then directed county agencies to
not issue building permits, electrical permits, certificates of occupancy or any other such permits
necessary for the construction or expansion of any intensive  livestock operation for the duration of the
moratorium.  It set forth the requirements for the creation of a study committee to conduct research that
would be necessary for the Board to adopt regulations of intensive livestock operations over and above
those enacted by the state.  The study committee was to make its findings known three months before
the end of the moratorium. The ordinance then established enforcement criteria for violations of the
moratorium.

Although a moratorium can buy the county commission time, it does not resolve the issues
relating to siting animal feeding operations.  Of particular importance in the Craven County ordinance is
that it not only put a hold on siting efforts, it established a plan to address the issue while the moratorium
was in place.  Consequently, at the end of the moratorium the county has in place the necessary controls
for addressing concerns with animal feeding operations.  Without such an "end product," a moratorium
is generally not legally supportable.
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Planning and Zoning Authority

Counties across the country vary in the authority they have relating to planning, zoning and other
land use control matters.  For those counties with direct land use control authority, the zoning ordinance
provides the basic tool for addressing AFO siting issues.  Zoning is ideally suited for addressing siting
issues because, from a historic perspective, zoning is designed to separate incompatible land uses.  A
zoning ordinance divides land into districts which enables compatible land uses to exist in each district
but separates incompatible uses from each other.  Consequently, residential districts would normally be
separated from agricultural districts, where AFOs would be located. 

A zoning ordinance consists of:

$ a map that divides the jurisdiction into various districts for particular classes of
residential, commercial, industrial, agricultural, and other uses; and

$ a written ordinance that establishes the conditions under which land may be developed
and used for particular purposes.

A zoning ordinance specifies what types of development may take place in each zoning district of the
jurisdiction.  It stipulates the allowable size and height of structures, as well as setting forth other
requirements.  A zoning ordinance should be based on a land-use or comprehensive plan so that zoning
decisions can be readily justified and decisions based on the goals identified for the county.

Counties that have the authority to adopt zoning ordinances generally have the ability to
determine their choices and options relating to animal feeding operations.  If they want to control such
operations and limit them to certain portions of the county, the zoning ordinance can be used for this
purpose.

Even in states where land use control authority rests with towns, villages and cities, but not
counties, the county serves in a coordinating role and can assist the other local governments in using
their zoning authority to control AFOs.  The county comprehensive or master plan can be a useful tool
for this task.

In some states, as previously discussed, state law restricts the use of zoning relating to siting
animal feeding operations.  It is in these states that the siting controversies seem to be most intense, in
part because county officials have little say over where AFOs are located.

Having a zoning ordinance in place does not mean, automatically, that the county will be able to
effectively control the siting of an animal feeding operation.  One problem with using zoning ordinances
for this purpose is that the large corporate animal production operations, in many ways, are more similar
to industrial facilities than they are to traditional agricultural operations.  Consequently, the land uses
traditionally allowed under a standard agricultural zone designation in a zoning ordinance might not be
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appropriate for dealing with AFO concerns.  In addition, the trend toward people moving to the
"exurbs" or more rural areas is resulting in more people residing in agricultural areas where AFOs are
being sited.  Consequently, it would be advisable for counties with zoning ordinances to review them to
determine if the agricultural designation in the ordinances addresses the concerns of the county relating
to large animal feeding operations.

The Dinwiddie County, Virginia Zoning Ordinance exemplifies how a zoning ordinance can be adapted
to address specific concerns with large animal feeding operations.  Section 22-261 of the Dinwiddie
County Zoning Ordinance states the following.

This section is intended to encourage economic development and to preserve farmland
by providing for the viability of the county's agricultural sector by encouraging the
orderly and responsible growth of its livestock, dairy, and poultry industry.  Where
permitted by the zoning ordinance, agricultural production activities including, but not
limited to, tillage, crop production, harvesting, raising and pasturing of animals shall be
permitted uses as a matter of right subject to the standards contained herein.

The zoning ordinance thus limits agricultural operations to areas designated for agricultural purposes and
allows traditional agricultural operations to be undertaken as a right, as long as they meet the
requirements contained in the ordinance, within those zones. The ordinance then identifies differing
requirements (i.e., acreage, nutrient management plans) for AFOs of different size. The ordinance goes
on to say that "(w)hen such development plan has been filed with and approved by the zoning
administrator and during the period in which it remains in effect, the planned facilities shall be obtained to
meet setbacks only from those dwellings and uses existing at the time the development plan is
approved." Thus, it protects the operations from new developments which might be in conflict with the
approved agricultural operation.

Another alternative approach is for counties to establish a tiered set of agricultural zones, with
standard farming operations designated as 'Agricultural 1" and AFOs greater than a certain size as
"Agricultural 2."  Specific requirements could be tailored to each type of zone.90

Animal Feeding Operation Ordinance

For those counties that do not have a zoning ordinance, a separate AFO ordinance might
address concerns.  Such an ordinance can be designed to require notification, county approval for siting
AFOs of a certain size, provide for public comment, and place restrictions on the operation such as
location, distance requirements, and so forth.  For example, Graves County, Kentucky adopted an
ordinance relating to siting confined hog facilities in the county.  The ordinance requires that a permit
issued by the Graves County Fiscal Court be obtained before a confined hog facility is constructed or
operated.  The ordinance defines the terms used in the ordinance and application procedures for
receiving a permit.  The application is required to contain:
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$ a blueprint showing building design configuration, both exterior and interior, dimensions
and construction materials;

$ a survey plat prepared by a registered land surveyor of the real estate on which the
proposed facility will be constructed as well as the surrounding area to show
compliance with setback requirements;

$ a list of names and mailing addresses of all adjoining property owners;

$ a statement of manure management which shall identify all recorded manure easement
agreements, if any, that have been obtained for the facility including a manure disposal
plan;

$ a statement of the responsible parties who will supervise the construction and initial
operation of the facility; and

$ a statement of a plan for runoff management of waste disposal.

The ordinance requires that the completed application be filed with the county clerk and that the
applicant publish notice of the application in the local newspaper and notify by certified mail each
adjoining property owner.  The ordinance requires a public hearing to be held.  After the hearing, a
permit is issued, assuming that all requirements are met.  The ordinance also requires that financial
assurance be provided to the county sufficient to cover the cost of any environmental clean up
necessary.  The financial assurance instrument may be a surety bond, insurance, or self insurance.  The
ordinance sets provisions for inspection and penalties.

Permit Issuance Authority

Another alternative for addressing the limitations of a traditional agricultural designation in the
zoning ordinance is to use a conditional use permit for AFOs.  The zoning ordinance sets forth the
criteria for a conditional use permit and if the operation meets the requirements, it is issued the permit
and allowed to be sited within the agricultural district.  For example, the Winona (Minnesota) County
Board adopted a conditional use permit (CUP) for feedlots with 300 animal units or more.  The
Minnesota Pollution Control Agency continues to handle permits for feedlots with more than 1,000
animal units.  The CUP process requires a public hearing, which gives residents a chance to voice any
concerns they might have.  Under the ordinance, feedlots cannot be located within 1,000 feet of a
neighbor's dwelling and within one half mile of any city limit, school, church or public park.91  Other
conditions that might be incorporated into a conditional use permit include: verification of compliance
with building standards, requiring performance bonds or letters of credit, and liability insurance.  The
conditional use permit thus allows county commissioners to address those concerns that distinguish large
AFOs from traditional agricultural activities.
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An alternative to the conditional use permit is the special use permit.  Special use permits tend to
be more subjective in that the criteria are not spelled out in advance.  The decision is made to allow an
operation to go forward with the understanding that it will meet certain requirements that are set forth in
the special use permit.  Time limits for the permit term and other specific requirements tailored to the
facility may be established.

In addition to the conditional and special use permits, counties routinely issue permits for a
variety of other activities which can be used to address concerns with animal feeding operations.  As
previously mentioned in the Craven County moratorium ordinance, the county restricted the issuance of
various permits during the period of time that the moratorium was in effect.

Inspection and Enforcement Authority

Counties may have adopted a variety of building, zoning and other codes that require inspection
and enforcement activities.  Such codes may be required by the state and the state may set the
standards for the codes or the county may decide to adopt codes based on recommendations of trade
or other associations.

Building codes are adopted to:

$ save lives by preventing structural fires resulting from defective installation of materials,
or the installation of improper materials, in existing and new buildings;

$ save construction costs by preventing the use of more materials than are required for
new buildings or existing structures;

$ protect property by assuring that structures will serve the purpose for which they are
designed;

$ encourage sound, steady growth by assisting builders, owners, and developers in the
use of acceptable technological improvements in the building trades;

$ protect individual health by assuring construction of facilities that are structurally safe,
weathertight, properly ventilated, adequately lighted, and designed to encourage
maximum safe usage;

$ reduce the chances of costly litigation involving property disputes, interference in the use
of light and air, or other matters that can arise during the course of construction; and

$ permit qualification for federal grant assistance requiring code enforcement as a
prerequisite to funding eligibility.92


