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A find key issue relating to sate environmental respongbilitieswith AFOs relates to which
governmental body will do the enforcing. The answer isthat it istypicaly amixture of the date's
Department of Natural Resources, Department of Agriculture, Attorney Generd, citizen-gppointed
oversight commissions, and potentia local authorities™

The County Rolein Protecting Environmental Quality and Public Health

States vary condderably in loca home rule authority and the environmenta authorities provided
local governments. Consequently, some states have seen considerable action at the county leve to
ensure that anima feeding operations do not result in environmental degradation or public hedth
problems while, in other sates, counties have had little, if any, specific authority to take action in this
area. Three saestha have seen considerable county involvement in addressing environmenta and
public hedth concerns with AFOs are Minnesota, lowa and North Carolina.

Environmental Review Process

Minnesota has in place an environmenta review requirement, as do numerous other states. The
environmentd review is a standardized process designed to disclose information about the potentia
negetive environmentd effects of proposed developments and ways to avoid or minimize them before
the projects are permitted and built. The Minnesota process, however, differs from those in other sates
in two sgnificant ways. Firgt, the process operates according to rules of the Minnesota Environmental
Quality Board but is carried out by aloca government unit or a state agency. This providesa
mechanism for direct county involvement in addressing environmenta concerns with proposed
developments. Second, the Environmental Quality Board has identified anima feedlots, based on
number of anima units and type of confinement, as activities coming under the environmenta review
requirements.> Consequently, counties in Minnesota have a mechanism in place that enables them to
consder the potentia environmenta problems associated with AFOs. Over haf of Minnesota's 81
counties have assumed respongibility for issuing feedlot permitsto local farmers® The decision on
whether or not to require an environmenta review assessment can be controversd asindicated by the
Rice County Board's 3-2 vote on the matter in July 1998.%

Board of Hedlth Ordinance

lowa, like Kansas, North Carolina and some other states, restricts the use of local zoning to
control large animal feeding operations. In these states, state regulations impose provisons statewide.
Some county officiasin lowa, however, fet that the state efforts were not adequate and that local
control was needed. 1n 1996, Humbolt County became the first county in lowato take action to
control AFOs based, not on its zoning authority, but through adopting four health-based ordinances.
One of these ordinances that dedlt with air quaity was overturned by an lowadistrict court in 1997
because it was "preempted” by state law. The three other ordinances require that owners of the

proposed feeding operations:
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$ make their plans known by submitting a permit gpplication to the county which, in turn
notifies landowners within one mile of the proposed operation and places the application
onfilefor public review (Humbolt County Ordinance 22);

$ provide financid assurance that they can cover any environmenta cleanup that might be
necessary (Humbolt County Ordinance 23); and

$ protect ground water quality when manure is gpplied around drainage wells or snkholes
(Humbolt County Ordinance 24).

Humbolt County's ordinance received considerable publicity and became amode for smilar ordinances
in Kentucky and other states® In March 1998, the lowa Supreme Court ruled, however, that the
ordinances were invaid because they are irreconcilable with state laws. In the court's view, the
ordinances did not merely set more stringent standards than the state law in the regulation of anima
feeding operations but revised the state regulatory scheme.® If courtswould rulein the same way in
other Satesis speculative; it would depend on the nature of the state laws and how the ordinance was
written to take into account the nuances of those state laws. During the 1998 lowa legidative session,
legidation was passed that tightened language to prevent future county effortsin lowato use their
authority to protect public hedlth and welfare as the foundation for an ordinance to redtrict animal
feeding operations®

North Carolina counties have taken a similar approach to addressing environmenta and public
health concerns with animal feeding operations. Like lowa, North Carolinalaw restricted counties from
using zoning ordinances to address AFO concerns. The most viable dternative available to counties to
address AFO concerns, therefore, was through the County Board of Hedlth. Aslong as the County
Board of Hedlth believes that AFOs are a threat to public health, the board can regulate them without
approva from any other state or county officias® Asin lowa, this approach proved controversiad in
North Carolina. In Bladen County, for example, the County Commission decided not to regulate the
hog industry, the county's largest employer and taxpayer. The Board of Hedlth in Bladen County had
moved toward regulating AFOs but apparently backed off for three reasons:

$ the County Commission might not fund the department to enforce the proposed
ordinance;

$ the Board of Hedlth was threstened with alawsuit by amgor hog-growing company if
they adopted the ordinance; and

$ date law had been enacted that addressed a number of the health-related concerns of
the board.®

A week after the Bladen County Board of Hedlth voted to stop pursuing an ordinance to regulate hog
farms, asuit wasfiled in Robeson County, North Caroling, against the Robeson County health director
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and Board of Hedlth claiming that the county’s livestock ordinance was uncondtitutiond. The suit
claimed that the Board of Hedlth had no authority to abate or project a public hedlth nuisance®” The
focus of concern was the requirement that the hog operation be more than one haf mile from the nearest
home. The Board of Hedth amended the ordinance to dlow an exemption to the hdf mileruleif the
hedlth director, after athorough investigation, determines that special conditions would eiminate or
reduce the effect on public hedlth.®®

General County Authority

Although in Minnesota, lowa and North Carolina efforts have emerged to address
environmenta concerns specificdly related to AFOs at the county leve, ill other dternatives might be
possible. For example, under the generd powers provided countiesin Virginiais the clause that sates:

Any county may adopt such measures as it deems expedient to secure and promote the
hedth, safety and generd welfare of itsinhabitants which are not inconsstent with the
generd laws of the Commonwedth. Such power shdl include, but shal not be limited
to, the adoption of quarantine regulations affecting both persons and animdls, the
adoption of necessary regulations to prevent the spread of contagious diseases amnong
persons or animas and the adoption of regulations for the prevention of the pollution of
water which is dangerous to the hedlth or lives of persons residing in the county.®

Zoning ordinances are generaly based on the local governments use of "police powers' or the
power to act to protect public hedth, safety and welfare. Certainly it can be argued that protecting
environmenta quality and public hedth from anima feeding operations is a legitimate use of the police
powers and, in turn, zoning authority. The use of zoning ordinances will be discussed in more detall later
in this document. Sufficeit to say at this point that, under a county zoning ordinance, a conditiond use
permit might be required for animal feeding operations which could stipulate certain requirements (i.e,
ground water monitoring and control of contaminants).

The Missssippi Legidature has recently taken action that requires the state to defer to county
authority when it comes to regulating anima feeding operations. Missssppi code directs anyone
involved in an activity that pollutes air or water to obtain a permit from the Missssppi Environmentd
Quadity Permit Board. Although concentrated swine feeding operations are included under this section,
they can be exempted from the permit requirement. Senate Bill 2895, enacted in 1998, amended the
code to prevent the Commission on Environmental Quality from adopting regulations exempting any
new concentrated swine feeding operations from regulation in a county that had adopted an ordinance
governing such operations by June 1, 1998. This measure, however, has been appealed in federa
court.
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The County's Emerging Environmental Management Role

For the past three decades, much of the effort in environmenta protection has been atop down,
regulatory approach where USEPA et the national standards and states developed plans to meet those
standards and were delegated authority to implement their plans. Loca governments were viewed
primarily as part of the regulated community. Aswe move to address nonpoint sources of pollution,
both air and water, however, state and federal agencies must work more closdly with local governments
as members of the environmenta management team. Thisis particularly true in protecting weter
resources. Since anima feeding operations can sgnificantly affect water quality, locad governments will
likely have an increasing role to play in addressing environmenta concerns with them.
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V. Siting of Animal Feeding Operations and Structures

If the pigs didn't stink, would there be all this opposition?

Robert Bryce
Texas Observer

I know the smell of it has never killed anybody, but it certainly could kill business.

Susanne Pelt, Spokesperson for South of the Border,
South Carolina’™

We have control of our schools, our police force, our hospitals, our electric cooperatives...|
Don't know why we don't have a voice in the decision of whether
afactory farm can be put next to us.

Gary Klicker, Bloomfidd (lowa) farmer and member of
Concerned Citizens of Davis County’

Because Taylor County has no zoning laws, Georgia and federal regulators
are the only ones who will have to sign off on Superior Farm's proposal.

Jfrey Bdl
The Wall Street Journal ™

Its come to the point where financial institutions cannot sit idly by as these
factories compromise property values and other established sectors of our
local economies. Local control isvital for countiesto
have theright to plan their own destinies.

John Neer
Missouri Savings and Loan Association”

We're going to do whatever is necessary to make sure we protect the county
and the residents from unwarranted problems.

Doug Anderson
Hinds County (Mississippi) Supervisor’

32



One of the mgjor issues associated with animal feeding operations relates to where they should
be located and who should make that determination.  Although siting-type decisions generdly fal under
locd land use authority, State and federd agencies have Siting authority dedling, primarily, with
environmenta protection matters relating to CAFOs. In addition, some states have taken action to
place AFO gting authority & the state rather than the loca government level, excluding counties from
using their land use control authority, principaly zoning, for this purpose.

Other than for environmenta protection purposes, avoidance of odor problems appears to be
the maost important factor supporting Siting restrictions for animal feeding operations. Odorsarea
troublesome issue because it is difficult to measure and regulate them, the overdl hedth affects
associated with AFO odorsis Sill under investigation, and determining if odors are "bad" is fairly
subjective. Consequently, odor problems have generaly been handled as anuisance. Nuisancelaw is,
therefore, important for two reasons. Firs, it isthe basis for settling disputes between neighbors.
Second, it may be an important factor in afarmer's plans for expanding or modernizing hisher facilities.
Mog states have some type of nuisance-suit protection for farmers, most commonly included in "right-
to-fam" laws. These may include afirg-in-time rule or alimited period of time after which nuisance
suits are barred. States dso may include certain exceptions within their genera protections, such as
water pollution, negligent operation, expansion, or for failing to follow applicable state and local laws.™
One potentia point of concern for farmersis that an existing animal feeding operation may be afforded
protection under right-to-farm laws but, if the operation is expanded in order to compete more
effectively with corporate farms, that protection may be forfeited.

There are a variety of ways to reduce odors from animal feeding operations through the use of
technologies and best management practices. Effective measures include covering waste lagoons,
aerding lagoons, usng wet scrubbers and bidfilters, controlling dust, and planting or ingaling
windbresks.”” Some of these measures are starting to be encouraged or required in order to control
odors but probably the most widely used measure isto separate animal feeding operations from
conflicting land uses. Such siting restrictions enable odor creating compounds to dissipate in the air,
reducing the odors with distance.

Federal Siting Requirements

The federd government has alimited role in dedling with Sting issuesfor AFOs. The federa
concern rdaes principdly to environmenta impacts relating to the sting of AFOs in wetland, floodplain,
karst aress, or Similar environmentally sensitive aress.* 1n addition, under the Safe Drinking Water Act's
wellhead protection provisions, AFOs (as well as other sources of pollution) should be separated from
drinking water wells.

% Karst areas are those areas underlain by dissolvable bedrock such as limestone or dolomite.
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State Siting Requirements

Centrd to the Siting controversy associated with anima feeding operations is the divison of
authority between states and their local governments. Some states have exercised primary authority
dedling with AFO stings while others have left it principdly to loca governments.

State and. Locd Siting Authority

The determination of the divison of Sting authority between sates and their loca subdivisons
rests largely with home rule authority and the use of Dillon's rule by states. Home rule authority is
defined as the power granted to loca units of government to frame, adopt, and amend charters for their
government and to exercise powers of loca sdf government, subject to the congtitution and genera
laws of the state.”® Home rule may be provided for in the state constitution or by enabling statutes.
Consderable variation exigts in the nature of home rule authority provided loca governments,

To create acity or village, acharter is generdly adopted. More than 90 percent of the states
grant home rule to dities, particularly for determining their form of government through adopting a
charter.” Home rule may be available to dl cities and villages or only to those over a certain
population.

County governments exist in 48 states (Connecticut and Rhode Idand abolished counties as
governmenta units) but they may sometimes have limited functions. Counties usudly provide generd
government services (i.e,, courts, jals, law enforcement, land records, vitd datistics, public hedlth,
welfare, and roads). Many counties aso provide municipal-type services (i.e., hospitas, schools,
arports, streets and highways, parks, libraries, and environmenta protection). Maost commonly,
counties do not have charters, but in afew states, Minnesota for example, some counties have home-
rule charters.®

Although home rule governments often enjoy grester powers than do non-home rule units of
government, most of them are potentialy just as subject to state control over their activities.

In most home rule states, the legidature enjoys concurrent or superior power to the
local government in matters of loca concern. And the legidatureis, of course, supreme
in those areas that the courts deem to be of state, rather than local, concern. Normally,
genera acts of the legidature take precedence over loca ordinances or charter
provisons. Under these circumstances, the question of whether home rule will work
and the extent to which it will work is a question not of law, but of public policy
determined by the legidature, at whose sufferance home rule actudly exists. Homerule
is hence more often an attitude toward local government than it isalega injunction
againg legidative action.®



Table 1 shows the states that provide counties with home rule authority and those that do not.
Home rule authority may aso be limited to only certain types of governmenta functions.

Tablel
1990 County Home Rule Authority by State
States Where Counties Had States Wher e Counties Did Not
Home Rule Authority in 1990 Have Home Rule Authority in 1990
Alaska Missouri Algbama
Arizona Montana Connecticut
Arkansas Nevada Delaware
Cdifornia New Hampshire | Massachusetts
Colorado New Jersey Missssippi
Florida New Mexico Nebraska
Georgia New York Oklahoma
Hawaii North Carolina Rhode Idand
Idaho North Dakota Texas
lllinois Ohio Vermont
Indiana Oregon Virginia
lowa Pennsylvania Wyoming
Kansas South Carolina Wes Virginia
Kentucky South Dakota
Louisana Tennessee
Mane Utah
Maryland Washington
Michigan Wisconan
Minnesota

Source: Melvin B. Hill, Jr. State L aws Governing Local Government Structure and Administration,
M-186, U.S. Advisory Commission on Intergovernmental Relations, Washington, D.C., March 1993.

Under Dillon'srule, loca governments have only those powers expresdy granted by,
reasonably implied in, or necessary to carry out, state law. Dillon's rule cals for anarrow congtruction
of loca powers and broad congtruction of state powers. Loca governments are merely a creature of
the state, whereas the state itsdlf isa sovereign body. Eveninloca governments with homerrule,
supposedly broadening their powers to govern their own affairs, Dillon's rule gpplies. Dillon's rule says,
in effect, "if in doubt, you do not have the power."®? Consequently, even states where counties have
home rule authority, such as lowa and North Caroling, the state precluded counties from exercising
power to Site anima feeding operations. In other states, Indianafor example, counties and cities are
presumed to have home rule authority except in those areas where the sate legidature has specificaly
assumed jurisdiction.®
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Sae Rolein Sting AFOs

AFO gting issues rdate to the location of the operations within ajurisdiction aswell asto set
back requirements (i.e., the distance that anima operations have to be from neighbors, property lines,
highways, wells, environmental festures or other land use activities). Structures that may need to be
kept separated from other activities or environmenta features may include buildings, manure storage
gructures (i.e., lagoons), or land gpplication of manure. Considerable variation exists across the
country relaing to siting requirements.

In addition to separation distances for buildings, storage structures, and areas of land application
of manure, mechanisms employed by states to ded with odors include:

$ direct odor regulations,

$ cost share assistance for adoption of odor minimization methods; and

$ requiring plans for minimizing odors®
State Sting-related actions are presented in Appendix B of this document.

Although odor issues have higoricaly come before county commissons in many dates, the
recent efforts of states to address these issues may dter the county's role in this matter. Consequently, it

isimportant for the county to determine what state actions have been taken reating to sting AFOs and
st back reguirements before moving to address odor issues relating to anima feeding operations.

County Siting Requirements

More so than cities and villages, counties exercise sarvice ddivery authority by administering
date sarvices following state rules. Yet, particularly in rurd counties, service ddivery may be secondary
to the role played by the county commission as a representative and responsive body to concerns of the
county resdents. It isthis responsive nature of county commissions, rather than the powers vested in
the county, that has resulted, in many cases, in AFO issues being focused at the county level. Thebasic
question is; "What authority do counties have to effectively address the concerns raised by their
residents about large animd feeding operations?”

State versus county control over siting animal feeding operations has been a subject of heated
debate in some states (i.e., lowa, North Carolina, Kansas, Missouri and others). Proponents of
gatewide control, including the large, corporate anima production industry, argue that uniform statewide
measures are more effective than leaving the decisons to county officias. Others argue that a Satewide
gpproach is necessary because some counties would not take on such respongbilities or might be
influenced by hog producers or agricultural interests® Ron Aycock, Executive Director of the North
Carolina County Commissioners Association, Sated that, although the association had not taken a

36



position on the issue, "the generd proposition is that counties ought to have the authority to regulate their
aress. A county commission generdly reflects the attitudes of the people that ect them and will
respond to them." * Mogt states have opted to |leave control over the siting of AFOs to counties.

Some dtates that opted for state control are aso rethinking their policies. North Carolina, for
example, has been ahotbed of controversy relating to siting animal feeding operations. Even though
North Carolinais ahome rule Sate, the state has assumed authority over siting of CAFOs or intensve
livestock operations (ILOs), asthey are known there. 1n 1997, however, legidation was enacted that
dated the following.

A county may adopt zoning regulations governing swine farms served by anima waste
management systems having a design capacity of 600,000 pounds steady dtate live
weight (SSLW) or greater provided that the zoning regulations may not have the effect
of excluding swine farms served by an anima waste management system having a design
capacity of 600,000 pounds SSLW or greater from the entire zoning jurisdiction.®’

This change enables counties in North Caralina to determine where in the county such animal feeding
operations can be located but they do not have the authority to exclude them entirely.

County authority to address AFO siting concerns varies from state to sate, based on the
generd authority provided counties by the state and by specific legidation that may have been enacted
by the sate. Generdly, loca authority relates to the following categories:

$ land use authority,

$ permit issuance authority, and

$ inspection and enforcement authority.®

In addition, there is emerging anew role for counties in watershed management that utilizes land use
authority to protect water quality.®

The foundetion for loca control over animd feeding operations rests in land use control
authority, particularly the authority to plan and zone.

5 For more information see: Watershed M anagement and Sustainable Development in Coastal Counties,
NACo, January 1996 and L eadership in Watershed Management: The Role of Counties, NACo, 1999.
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Land Use Authority

Authority to influence how land is used is generdly supported by the police powers (i.e, the
power to act to protect public hedth, safety and welfare) delegated to local governments by states, and
the most common form it tekes is through planning and zoning activities. Many counties acrossthe
country that have zoning authority, however, have not adopted zoning ordinances. Most commonly,
counties choosing not to exercise their zoning authority are smal, sparsely populated rurd counties-the
ones most frequently sought out for siting anima feeding operations. A common scenario in these
counties is that the resdents rgject zoning until a proposal is made for amgjor facility sting (i.e,, landfill,
CAFO). When thefacility siting effort becomes known, residents may cal on the county commission to
adopt zoning to stop it but, by then, it is normally too late. Generdly, a zoning ordinance cannot be
adopted to retroactively stop afacility from being sted. Unfortunatdly, it may take amgor siting
controversy to stimulate people to support the use of zoning to protect their property values,
environmenta qudity, and qudity of life.

Moratorium

In cases where there are limited control measuresin place to protect county interests, the county
commission may need timeto get itsland use planning and zoning or regulatory program in order. The
mechaniam to gain time is to impose a moratorium on facility siting until the commission adopts
necessary policies. For example, the Craven County (North Carolina) Board of Commissioners enacted
an ordinance in1997 that placed a one year moratorium on the siting of “intensive livestock operations.”

The Board based its moratorium on the need to protect public hedlth, safety and welfare of the citizens
of Craven County.® The ordinance enumerated the reasons why it was necessary for amoratorium to
be established and defined the terms used in the ordinance. 1t dlowed for an exemption for those
facilities under congtruction at the time the ordinance was adopted. It then directed county agenciesto
not issue building permits, dectrica permits, certificates of occupancy or any other such permits
necessary for the congtruction or expansion of any intensve livestock operation for the duretion of the
moratorium. It set forth the requirements for the crestion of a study committee to conduct research that
would be necessary for the Board to adopt regulations of intensive livestock operations over and above
those enacted by the state. The study committee was to make its findings known three months before
the end of the moratorium. The ordinance then established enforcement criteriafor violations of the
moratorium.

Although a moratorium can buy the county commission time, it does not resolve the issues
relating to siting anima feeding operations. Of particular importance in the Craven County ordinance is
that it not only put a hold on siting efforts, it established a plan to address the issue while the moratorium
wasin place. Consequently, at the end of the moratorium the county hasin place the necessary controls
for addressing concerns with anima feeding operations. Without such an "end product,” a moratorium

isgenerdly not legaly supportable.
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Planning and Zoning Authority

Counties across the country vary in the authority they have relaing to planning, zoning and other
land use control matters. For those counties with direct land use control authority, the zoning ordinance
provides the basic tool for addressng AFO siting issues. Zoning isidedly suited for addressing Sting
issues because, from a historic perspective, zoning is designed to separate incompatible land uses. A
zoning ordinance divides land into districts which enables compatible land uses to exist in each didrict
but separates incompatible uses from each other. Consequently, residentid districts would normaly be
separated from agriculturd digtricts, where AFOs would be located.

A zoning ordinance congds of:

$ amap that divides the jurisdiction into various digtricts for particular classes of
resdentiad, commercid, industrid, agricultura, and other uses; and

$ awritten ordinance that establishes the conditions under which land may be developed
and used for particular purposes.

A zoning ordinance specifies what types of development may take place in each zoning didtrict of the
jurisdiction. It stipulates the dlowable size and height of structures, as wdl as setting forth other
requirements. A zoning ordinance should be based on aland-use or comprehensive plan so that zoning
decisons can be readily justified and decisions based on the godsidentified for the county.

Counties that have the authority to adopt zoning ordinances generaly have the ability to
determine their choices and options relating to animd feeding operations. If they want to control such
operations and limit them to certain portions of the county, the zoning ordinance can be used for this
purpose.

Even in states where land use control authority rests with towns, villages and cities, but not
counties, the county serves in a coordinating role and can asss the other loca governmentsin using
their zoning authority to control AFOs. The county comprehensive or master plan can be a useful tool
for this task.

In some gates, as previoudy discussed, sate law redtricts the use of zoning relating to siting
animd feeding operations. It isin these states that the Sting controversies seem to be most intense, in
part because county officids have little say over where AFOs are located.

Having a zoning ordinance in place does not mean, automaticaly, that the county will be able to
effectively control the Sting of an animd feeding operation. One problem with using zoning ordinances
for this purposeisthat the large corporate animd production operations, in many ways, are more smilar
to indudtrid facilities than they are to traditiona agricultural operations. Consequently, the land uses
traditiondly alowed under a tandard agriculturd zone designation in a zoning ordinance might not be
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appropriate for dedling with AFO concerns. In addition, the trend toward people moving to the
"exurbs' or more rurd aressis resulting in more people residing in agricultural areas where AFOs are
being sted. Consequently, it would be advisable for counties with zoning ordinances to review them to
determine if the agricultural designation in the ordinances addresses the concerns of the county relating
to large animd feeding operations.

The Dinwiddie County, Virginia Zoning Ordinance exemplifies how a zoning ordinance can be adapted
to address specific concerns with large animal feeding operations. Section 22-261 of the Dinwiddie
County Zoning Ordinance dates the following.

This section isintended to encourage economic development and to preserve farmland
by providing for the viahility of the county's agricultural sector by encouraging the
orderly and responsible growth of its livestock, dairy, and poultry industry. Where
permitted by the zoning ordinance, agriculturd production activities including, but not
limited to, tillage, crop production, harvesting, raising and pasturing of animals shal be
permitted uses as a matter of right subject to the standards contained herein.

The zoning ordinance thus limits agricultural operations to areas designated for agricultural purposes and
dlows traditiond agricultural operations to be undertaken as aright, as long as they meet the
requirements contained in the ordinance, within those zones. The ordinance then identifies differing
requirements (i.e., acreage, nutrient management plans) for AFOs of different Size. The ordinance goes
on to say that " (w)hen such development plan has been filed with and approved by the zoning
adminigtrator and during the period in which it remains in effect, the planned facilities shal be obtained to
meet setbacks only from those dwellings and uses exigting at the time the development planis
gpproved.” Thus, it protects the operations from new developments which might be in conflict with the
gpproved agricultura operation.

Another dternative gpproach isfor counties to establish atiered set of agricultural zones, with
gtandard farming operations designated as'Agriculturd 1" and AFOs grester than acertain Sze as
"Agricultural 2." Specific requirements could be tailored to each type of zone™

Animal Feeding Operation Ordinance

For those counties that do not have a zoning ordinance, a separate AFO ordinance might
address concerns. Such an ordinance can be designed to require natification, county gpproval for sting
AFOs of a certain size, provide for public comment, and place restrictions on the operation such as
location, distance requirements, and so forth. For example, Graves County, Kentucky adopted an
ordinance rdaing to siting confined hog facilities in the county. The ordinance requires that a permit
issued by the Graves County Fisca Court be obtained before a confined hog facility is constructed or
operated. The ordinance defines the terms used in the ordinance and application procedures for
recelving apermit. The gpplication isrequired to contain:
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$ ablueprint showing building design configuration, both exterior and interior, dimensions
and congruction materids,

$ asurvey plat prepared by aregistered land surveyor of the red estate on which the
proposed facility will be constructed as wdll as the surrounding area to show
compliance with setback requirements;

$ alig of names and mailing addresses of al adjoining property owners,

$ agatement of manure management which shal identify al recorded manure easement
agreements, if any, that have been obtained for the facility including a manure disposd

plan;

$ agatement of the responsble parties who will supervise the congruction and initid
operation of the facility; and

$ agaement of aplan for runoff management of waste disposal.

The ordinance requires that the completed application be filed with the county clerk and that the
gpplicant publish notice of the gpplication in the loca newspaper and notify by certified mail each
adjoining property owner. The ordinance requires apublic hearing to be held. After the hearing, a
permit isissued, assuming that al requirements are met. The ordinance aso requires that financia
assurance be provided to the county sufficient to cover the cost of any environmenta clean up
necessary. Thefinancia assurance insrument may be a surety bond, insurance, or self insurance. The
ordinance sets provisions for ingpection and pendties.

Permit | ssuance Authority

Ancther dternative for addressing the limitations of atraditiond agricultural designation in the
zoning ordinance isto use a conditiona use permit for AFOs. The zoning ordinance sets forth the
criteriafor a conditiona use permit and if the operation meets the requirements, it isissued the permit
and dlowed to be sited within the agriculturd digtrict. For example, the Winona (Minnesota) County
Board adopted a conditionad use permit (CUP) for feedlots with 300 anima unitsor more. The
Minnesota Pollution Control Agency continues to handle permits for feedlots with more than 1,000
animd units. The CUP process requires a public hearing, which gives residents a chance to voice any
concerns they might have. Under the ordinance, feedlots cannot be located within 1,000 feet of a
neighbor's dwelling and within one haf mile of any ity limit, school, church or public park.™* Other
conditions that might be incorporated into a conditional use permit include: verification of compliance
with building standards, requiring performance bonds or |etters of credit, and ligbility insurance. The
conditiona use permit thus alows county commissioners to address those concerns that digtinguish large
AFOs from traditiona agricultura activities.
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An dterndive to the conditiona use permit isthe specia use permit. Specid use permitstend to
be more subjective in that the criteriaare not spelled out in advance. The decison is madeto alow an
operation to go forward with the understanding that it will meet certain requirements that are set forth in
the specid use permit. Time limits for the permit term and other specific requirements tailored to the
facility may be established.

In addition to the conditional and specid use permits, counties routindy issue permits for a
variety of other activities which can be used to address concerns with anima feeding operations. As
previoudy mentioned in the Craven County moratorium ordinance, the county restricted the issuance of
various permits during the period of time that the moratorium was in effect.

I nspection and Enforcement Authority

Counties may have adopted a variety of building, zoning and other codes that require inspection
and enforcement activities. Such codes may be required by the state and the state may set the
standards for the codes or the county may decide to adopt codes based on recommendations of trade
or other associations.

Building codes are adopted to:

$ save lives by preventing structurd fires resulting from defective inddlation of materids,
or theingdlation of improper materids, in exising and new buildings,

$ save congtruction cogts by preventing the use of more materids than are required for
new buildings or existing structures;

$ protect property by assuring that structures will serve the purpose for which they are
designed;

$ encourage sound, steady growth by assisting builders, owners, and developersin the
use of acceptable technologica improvements in the building trades,

$ protect individua hedth by assuring congtruction of facilities that are Sructuraly safe,
weathertight, properly ventilated, adequately lighted, and designed to encourage
maximum safe usage;

$ reduce the chances of codtly litigation involving property disputes, interference in the use
of light and air, or other matters that can arise during the course of congtruction; and

$ permit quaification for federd grant assistance requiring code enforcement asa
prerequisite to funding digibility.*
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